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Introduction

Although a majority of real estate trans-
actions close without incident, there is a
possibility that a problem or dispute
will occur. When a dispute does arise, it
is usually successfully resolved through
normal channels of communication and
negotiation. Occasionally a dispute
arises which cannot be resolved
through negotiation. In the past, when
negotiations failed, parties took their
case to court. Today, they are taking
their disputes to mediation.

What is Mediation?

Mediation is a process in which disputing
parties attempt to resolve their disagree-
ments with the help of an impartial, trained
third party - the mediator. The mediator
does not offer opinions, pass judgment or
render legally binding decisions. The me-
diator’s only function is to help parties iden-
tify their differences and reach agreement
on how to resolve them.

When the disputing parties have reached
and agreed on a mutually acceptable solu-
tion, they sign a written agreement which
outlines the terms of the settlement. Once
the agreement is signed, parties are legally
bound to abide by its terms. If the parties

cannot reach a mutually agreeable settlement,
they are free to arbitrate or litigate their dispute
as if the mediation never took place.

In addition to being easier, faster, and less ex-
pensive than litigation, mediation is non-
adversarial. Decisions rendered by an arbitrator
or judge usually involve a winning party and a
losing party. In mediation, there are no losing
parties because the parties have been part of the
process and together have agreed on the terms of
the settlement.

Dispute Resolution System

Program (DRS)

e Access to Sexrvice

DRS mediation can be used by any of the parties
to a real estate transaction - sellers, buyers, bro-
kers, builders, home inspectors, etc. With the
exception of controversies that are subject to
hearing under REALTOR® Professional Standards
procedures, including disputes between REAL-
TORS®, almost any type of dispute that arises
from the transaction can be mediated under the
DRS Rules and Procedures.

o Rules and Procedures

How, when, and by whom mediation is initiated
and conducted is covered under the DRS Rules
and Procedures. The Rules and Procedures en-
sure fairness, uniformity, and expediency.

e Written Agreement to Mediate

Parties who decide to submit potential disputes to
mediation sign either a sales contract that con-
tains a mediation clause or an addendum that is
attached to the sales contract. The clause states,
in part, that parties agree to submit any dispute
or claim that arises from the transaction to media-
tion under the DRS Rules and Procedures. Once
the contract or addendum is signed by the par-
ties, parties must submit their disputes to media-
tion. Parties who do not pre-commit to mediation
when the sales contract is executed may agree to

and submit disputes to mediation by signing
a written Agreement to Mediate. Parties can
sign this agreement either before or after a
dispute arises.

o Initiating Mediation

Any party can invoke DRS mediation by sub-
mitting a written request to the DRS media-
tion provider. Mediation must be filed
within 180 days from the date the facts
“could reasonably have been known”. The
mediation provider arranges, schedules, and
conducts the mediation conference. The me-
diation conference must be held within 60
days from the date on which the mediation
provider receives a party’s request to initiate
mediation. Usually the conference is sched-
uled within 30 days. The typical conference
lasts between two to four hours.

o Fees

Fees for DRS mediation services are estab-
lished by the mediation provider and are
published in accordance with the DRS Rules
and Procedures. A $75 fee will be charged to
each of the parties. If the parties cancel the
mediation, then $50 will be returned to each

party.
o Mediators

DRS mediators are experienced, qualified
mediators who have agreed to participate in
the program. Parties in mediation select and
agree on a mediator in advance of the media-
tion conference.

* Role of Attorney

Although parties to the medigti
right to be represented by counsel, attorne
do not have to participate in the mediatio

conference. Parties should consult an attor-
ney if they have any questions or concerns
ut mediation or the DRS mediation ser-



